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information can often be extrapolated from the date of purchase (at least by parties who are 
active in the distressed debt market),3 the Conference recommended against requiring the 
disclosure of date of purchase information from any creditor or “group” that was not also 
required to disclose purchase price information.   

The proposed amendment of Rule 2019 differs from the Conference’s 
recommendation in two important respects.  First, it would expressly empower the court to 
order the disclosure of purchase price information from any creditor, equity holder or 
“group” that is covered by Rule 2019, without limitation.  The Conference recommends 
against including such a broad power to order the disclosure of purchase price information in 
Rule 2019, because such a provision would encourage collateral litigation over the disclosure 
of purchase price information in cases when it is irrelevant to any issue before the court and 
lend itself to abuse by parties seeking to use the threat that a creditor or “group” will be 
forced to disclose the purchase price paid for its claims as leverage to pressure the targeted 
creditors toward some desired end, without any benefit to the reorganization process.   

To place the Conference’s concern in context, the bankruptcy court already has the 
power to order the disclosure of purchase price information when it is actually relevant to an 
issue that is before the court.  For example, if a fiduciary is alleged to have purchased claims 
in violation of its fiduciary duties, the court has the power, in the course of related litigation, 
to order disclosure of relevant information, including purchase price.  Because the court 
already has the power under existing discovery rules to order the disclosure of such 
information when it is relevant to an issue before the court, the addition to Rule 2019 of a 
provision that expressly authorizes the court to compel the disclosure of purchase price 
information from all parties who are subject to Rule 2019 could easily be read to mean 
something more—i.e., that the court can order the disclosure of purchase price information 
from any entity that is subject to Rule 2019 even if such information is irrelevant to any issue 
before the court.  Otherwise, why add this provision to the Rule?  There is nothing in the 
language of the proposed amendment or the Committee Note to negate such a broad 
interpretation.  As a result, bankruptcy courts could become embroiled in collateral litigation 
over whether the disclosure of purchase price information should be required, in situations 
where that information is otherwise irrelevant to any issue before the court.  The Conference 

                                                      
3  Although day by day bid/ask quotes and pricing information for debt (other than publicly traded 
debt) may not be readily available to the general public, participants in the distressed debt market do 
have access to such data (in order to engage in their business)—for example, through subscription 
services such as Bloomberg.  Thus, while the public at large may not be able to extrapolate purchase 
price data from purchase date information, the sophisticated distressed debt market participants who 
participate in chapter 11 cases (and their counsel) can often derive purchase price information from 
purchase date information.  Moreover, while the price for any particular debt issue may vary during a 
particular day, and daily pricing information for larger and more liquid debt issues may be easier to 
come by than that for smaller and less liquid debt issues, the fact remains that the public disclosure of 
purchase date information will often enable parties in interest in chapter 11 cases to determine the 
correlating purchase price information.  Accordingly, the Conference does not believe that it is 
appropriate to consider specific purchase date information for each disclosable economic interest and 
the price paid for the disclosable economic interest, as discrete items to be treated separately for 
purposes of Rule 2019. 
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can discern no benefit to the reorganization process that would result from broadly inviting 
such tactically-motivated litigation.   

Second, the purposed amendment would require the disclosure of date of purchase 
information even where the disclosure of the purchase price itself is not required by the Rule 
or the court.  In many cases, however, requiring the disclosure of the date of purchase is 
tantamount to requiring the disclosure of the purchase price, because the purchase price can 
often be derived (at least by sophisticated market participants and their counsel) from the 
date of purchase.  Thus, making the disclosure of purchase date information mandatory 
makes the “discretionary” nature of the court’s power to order the disclosure of purchase 
price information illusory. 

To the extent that it is important to know the period of time during which the 
disclosable economic interests were acquired, Rule 2019 can require the disclosure of such 
more general information, without requiring further specificity as to the date of purchase.  
Beyond this point, Rule 2019 should not make the disclosure of date of purchase information 
for each specific purchase mandatory.  This is not to say that the bankruptcy court should not 
have the power to order the disclosure of more specific date of purchase information when it 
is be relevant to an issue before the court; rather, it is simply that a “one size fits all” rule that 
requires such disclosure in every case is unnecessary and unwarranted.   

Accordingly, the Conference recommends that the inclusion in the proposed 
amendment to Rule 2019 of an express grant of power to the court to order the disclosure of 
purchase price information be limited to individual holders of “disclosable economic 
interests” and “groups” or “committees” that claim to act on behalf or in the interest of a 
larger group of creditors or equity holders.  The Committee Note should further clarify that 
the Rule does not affect any power of the court under existing law to order such disclosure by 
other creditors, equity holders, committees or groups.  The disclosure of date of purchase 
information should be mandatory only to the extent of requiring the disclosure of the general 
period of time during which the disclosable economic interests were acquired.  However, the 
court should also be authorized, in its discretion, to order the disclosure of more specific date 
of purchase information from creditors, equity holders, “groups” and “committees” that 
claim to act on behalf or in the interests of a larger group.   

Granting the court the discretion to direct the disclosure of purchase price 
information by this narrower group of parties is consistent with one of the major purposes of 
Rule 2019 (and its predecessors)—to require transparency on the part of committees and 
similar creditor and equity holder groups that purport to represent the interests of a class, and 
not just to speak for the interests of individual stakeholders who jointly retain counsel.  Once 
a group of creditors or equity holders elects to seek greater credibility by portraying 
themselves as an “ad hoc committee” that is looking out for the economic interests of a class 
of claims or interests, rather than merely the parochial interests of individual members, 
greater transparency on their part is appropriate because of the greater credibility and 
influence they seek by acting as a “committee.”  The same can be said for individual 
stakeholders who claim to be looking out for the interests of those similarly situated.  Cf. In 
re Northwest Airlines, 363 B.R. 704. 707 (Bankr. S.D.N.Y. 2007) (noting that Rule 2019 
“requires unofficial committees that play a significant public role in reorganization 
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proceedings and enjoy a level of credibility and influence consonant with group status to file 
a statement containing certain information”) (emphasis added). 

As explained by the Bankruptcy Court in Northwest Airlines: 

Ad hoc or official committees play an important role in 
reorganization cases.  By appearing as a “committee” of 
shareholders, the members purport to speak for a group and 
implicitly ask the court and other parties to give their 
positions a degree of credibility appropriate to a unified 
group with large holdings.  Moreover, the Bankruptcy Code 
specifically provides for the possibility of the grant of 
compensation to “a committee representing creditors or 
equity security holders other than a committee appointed 
under section 1102 of this title [an official committee], in 
making a substantial contribution in a case under chapter 9 
or 11 of this title.”  11 U.S.C. § 503(b)(3)(D).  A committee 
purporting to speak for a group obviously has a better 
chance of meeting the “substantial contribution” test than 
an individual, as a single creditor or shareholder is often 
met with the argument that it was merely acting in its own 
self-interest and was not making a “substantial 
contribution” for purposes of § 503(b)(3) . . . 

In re Northwest Airlines, 363 B.R. at 703 (citations omitted). 

When “ad hoc” and “unofficial” committees or other “groups” seek greater 
credibility and influence by styling themselves as such and claiming to act for the benefit of a 
larger group, it is appropriate to empower the court to require greater disclosure of the actual 
economic interest of their members in and relating to the debtor, so that the court and parties 
in interest can understand their motives and verify whether their economic interests are 
aligned with those of the larger group for whom they purport to speak: 

[T]he other [stakeholders] have a right to information as to 
Committee member purchases and sales so that they can 
make an informed decision whether this Committee will 
represent their interests or whether they should consider 
forming a more broadly-based committee of their own.  It 
also gives all parties a better ability to gauge the credibility 
of an important group that has chosen to appear in a 
bankruptcy case and play a major role. 

Id. At 709.  In contrast, the Conference does not believe that specific purchase date or 
purchase price information is an appropriate subject of inquiry where creditors, equity 
holders, “committees” and “groups” do not claim to be acting for the benefit of a larger class; 
in such a situation, the disclosure of specific purchase date and purchase price information 
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should be limited to situations where it would otherwise be discoverable under some other 
applicable rule or principle. 

*  *  * 

To facilitate the Advisory Committee’s consideration of these recommendations, 
attached as Appendix “C” is a blackline of the proposed amendment and the accompanying 
Committee Note that reflects their incorporation. 

The Conference appreciates your consideration of our views. 

      Very truly yours, 
       
      /s/ Isaac M. Pachulski 
 
      Isaac M. Pachulski 
      Vice Chair 
      Chapter 11 Committee 
      (310) 228-5655 
      ipachulski@stutman.com 
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