information can often be extrapolated from the date of purchase (at least by parties who are
active in the distressed debt market),® the Conference recommended against requiring the
disclosure of date of purchase information from any creditor or “group” that was not also
required to disclose purchase price information.

The proposed amendment of Rule 2019 differs from the Conference’s
recommendation in two important respects. First, it would expressly empower the court to
order the disclosure of purchase price information from any creditor, equity holder or
“group” that is covered by Rule 2019, without limitation. The Conference recommends
against including such a broad power to order the disclosure of purchase price information in
Rule 2019, because such a provision would encourage collateral litigation over the disclosure
of purchase price information in cases when it is irrelevant to any issue before the court and
lend itself to abuse by parties seeking to use the threat that a creditor or “group” will be
forced to disclose the purchase price paid for its claims as leverage to pressure the targeted
creditors toward some desired end, without any benefit to the reorganization process.

To place the Conference’s concern in context, the bankruptcy court already has the
power to order the disclosure of purchase price information when it is actually relevant to an
issue that is before the court. For example, if a fiduciary is alleged to have purchased claims
in violation of its fiduciary duties, the court has the power, in the course of related litigation,
to order disclosure of relevant information, including purchase price. Because the court
already has the power under existing discovery rules to order the disclosure of such
information when it is relevant to an issue before the court, the addition to Rule 2019 of a
provision that expressly authorizes the court to compel the disclosure of purchase price
information from all parties who are subject to Rule 2019 could easily be read to mean
something more—i.e., that the court can order the disclosure of purchase price information
from any entity that is subject to Rule 2019 even if such information is irrelevant to any issue
before the court. Otherwise, why add this provision to the Rule? There is nothing in the
language of the proposed amendment or the Committee Note to negate such a broad
interpretation. As a result, bankruptcy courts could become embroiled in collateral litigation
over whether the disclosure of purchase price information should be required, in situations
where that information is otherwise irrelevant to any issue before the court. The Conference

® Although day by day bid/ask quotes and pricing information for debt (other than publicly traded
debt) may not be readily available to the general public, participants in the distressed debt market do
have access to such data (in order to engage in their business)—for example, through subscription
services such as Bloomberg. Thus, while the public at large may not be able to extrapolate purchase
price data from purchase date information, the sophisticated distressed debt market participants who
participate in chapter 11 cases (and their counsel) can often derive purchase price information from
purchase date information. Moreover, while the price for any particular debt issue may vary during a
particular day, and daily pricing information for larger and more liquid debt issues may be easier to
come by than that for smaller and less liquid debt issues, the fact remains that the public disclosure of
purchase date information will often enable parties in interest in chapter 11 cases to determine the
correlating purchase price information. Accordingly, the Conference does not believe that it is
appropriate to consider specific purchase date information for each disclosable economic interest and
the price paid for the disclosable economic interest, as discrete items to be treated separately for
purposes of Rule 2019.



can discern no benefit to the reorganization process that would result from broadly inviting
such tactically-motivated litigation.

Second, the purposed amendment would require the disclosure of date of purchase
information even where the disclosure of the purchase price itself is not required by the Rule
or the court. In many cases, however, requiring the disclosure of the date of purchase is
tantamount to requiring the disclosure of the purchase price, because the purchase price can
often be derived (at least by sophisticated market participants and their counsel) from the
date of purchase. Thus, making the disclosure of purchase date information mandatory
makes the “discretionary” nature of the court’s power to order the disclosure of purchase
price information illusory.

To the extent that it is important to know the period of time during which the
disclosable economic interests were acquired, Rule 2019 can require the disclosure of such
more general information, without requiring further specificity as to the date of purchase.
Beyond this point, Rule 2019 should not make the disclosure of date of purchase information
for each specific purchase mandatory. This is not to say that the bankruptcy court should not
have the power to order the disclosure of more specific date of purchase information when it
is be relevant to an issue before the court; rather, it is simply that a “one size fits all” rule that
requires such disclosure in every case is unnecessary and unwarranted.

Accordingly, the Conference recommends that the inclusion in the proposed
amendment to Rule 2019 of an express grant of power to the court to order the disclosure of
purchase price information be limited to individual holders of “disclosable economic
interests” and “groups” or “committees” that claim to act on behalf or in the interest of a
larger group of creditors or equity holders. The Committee Note should further clarify that
the Rule does not affect any power of the court under existing law to order such disclosure by
other creditors, equity holders, committees or groups. The disclosure of date of purchase
information should be mandatory only to the extent of requiring the disclosure of the general
period of time during which the disclosable economic interests were acquired. However, the
court should also be authorized, in its discretion, to order the disclosure of more specific date
of purchase information from creditors, equity holders, “groups” and “committees” that
claim to act on behalf or in the interests of a larger group.

Granting the court the discretion to direct the disclosure of purchase price
information by this narrower group of parties is consistent with one of the major purposes of
Rule 2019 (and its predecessors)—to require transparency on the part of committees and
similar creditor and equity holder groups that purport to represent the interests of a class, and
not just to speak for the interests of individual stakeholders who jointly retain counsel. Once
a group of creditors or equity holders elects to seek greater credibility by portraying
themselves as an “ad hoc committee” that is looking out for the economic interests of a class
of claims or interests, rather than merely the parochial interests of individual members,
greater transparency on their part is appropriate because of the greater credibility and
influence they seek by acting as a “committee.” The same can be said for individual
stakeholders who claim to be looking out for the interests of those similarly situated. Cf. In
re Northwest Airlines, 363 B.R. 704. 707 (Bankr. S.D.N.Y. 2007) (noting that Rule 2019
“requires unofficial committees that play a significant public role in reorganization



proceedings and enjoy a level of credibility and influence consonant with group status to file
a statement containing certain information”) (emphasis added).

As explained by the Bankruptcy Court in Northwest Airlines:

Ad hoc or official committees play an important role in
reorganization cases. By appearing as a “committee” of
shareholders, the members purport to speak for a group and
implicitly ask the court and other parties to give their
positions a degree of credibility appropriate to a unified
group with large holdings. Moreover, the Bankruptcy Code
specifically provides for the possibility of the grant of
compensation to “a committee representing creditors or
equity security holders other than a committee appointed
under section 1102 of this title [an official committee], in
making a substantial contribution in a case under chapter 9
or 11 of this title.” 11 U.S.C. 8§ 503(b)(3)(D). A committee
purporting to speak for a group obviously has a better
chance of meeting the “substantial contribution” test than
an individual, as a single creditor or shareholder is often
met with the argument that it was merely acting in its own
self-interest and was not making a “substantial
contribution” for purposes of § 503(b)(3) . . .

In re Northwest Airlines, 363 B.R. at 703 (citations omitted).

When *“ad hoc” and “unofficial” committees or other “groups” seek greater
credibility and influence by styling themselves as such and claiming to act for the benefit of a
larger group, it is appropriate to empower the court to require greater disclosure of the actual
economic interest of their members in and relating to the debtor, so that the court and parties
in interest can understand their motives and verify whether their economic interests are
aligned with those of the larger group for whom they purport to speak:

[T]he other [stakeholders] have a right to information as to
Committee member purchases and sales so that they can
make an informed decision whether this Committee will
represent their interests or whether they should consider
forming a more broadly-based committee of their own. It
also gives all parties a better ability to gauge the credibility
of an important group that has chosen to appear in a
bankruptcy case and play a major role.

Id. At 709. In contrast, the Conference does not believe that specific purchase date or
purchase price information is an appropriate subject of inquiry where creditors, equity
holders, “committees” and “groups” do not claim to be acting for the benefit of a larger class;
in such a situation, the disclosure of specific purchase date and purchase price information



should be limited to situations where it would otherwise be discoverable under some other
applicable rule or principle.

To facilitate the Advisory Committee’s consideration of these recommendations,

attached as Appendix “C” is a blackline of the proposed amendment and the accompanying
Committee Note that reflects their incorporation.

The Conference appreciates your consideration of our views.
Very truly yours,
/s/ Isaac M. Pachulski
Isaac M. Pachulski
Vice Chair
Chapter 11 Committee

(310) 228-5655
ipachulski@stutman.com
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NBC seeks to reach a consensus of its members - who represent a broad spectrum of political and economic
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clients at the door” when they participate in the deliberations of the Conference.

Technical and Advisory Services to Congress. To facilitate the work of Congress, the NBC offers members
of Congress, Congressional Committees and their staffs the services of its Conferees as non-partisan techni-
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National Bankruptcy Conference
PMB 124, 10332 Main Street ¢ Fairfax, VA 22030-2410
703-273-4918 Fax: 703-802-0207 e Email: info@nbconf.org ¢ Web: www.nationalbankruptcyconference.org



NATIONAL BANKRUPTCY CONFERENCE

Chair

Donald S. Bernstein, Esq.
Davis Polk & Wardwell
New York, NY

Vice Chair

Richard B. Levin, Esq.
Cravath, Swaine & Moore LLP
New York, NY

Treasurer

R. Patrick Vance, Esq.

Jones, Walker, Waechter, Poitevent,
Carrere & Denegre L.L.P.

New Orleans, LA

Secretary

K. John Shaffer, Esq.

Stutman, Treister & Glatt, Prof. Corp.
Los Angeles, CA

Chair, Legislation Committee
Sally S. Neely, Esq.

Sidley Austin LLP

Los Angeles, CA

Chair, Drafting Committee
Prof. Alan N. Resnick

Hofstra University School of Law
Hempstead, NY

Hon. Thomas L. Ambro

U.S. Court of Appeals for the Third Circuit
Wilmington, DE

Prof. Douglas G. Baird

University of Chicago Law School
Chicago, IL

R. Neal Batson, Esq.

Alston & Bird LLP

Atlanta, GA

Michael St. Patrick Baxter, Esq.
Covington & Burling LLP
Washington, D.C.

Richard F. Broude, Esq.
New York, NY

Hon. Leif M. Clark
U.S. Bankruptcy Court
San Antonio, TX

Michael J. Crames, Esq.
Davis Polk & Wardwell
New York, NY

*Murray Drabkin, Esq.
Washington, D.C.

Prof. David G. Epstein
Dedman School of Law
Southern Methodist University
Dallas, TX

Chaim J. Fortgang
Silver Point Capital Advisors, LLC
Greenwich, CT

Prof. S. Elizabeth Gibson
Univ. of North Carolina Law School
Chapel Hill, NC

Daniel M. Glosband, Esq.
Goodwin Procter LLP
Boston, MA

Marcia L. Goldstein, Esq.
Weil, Gotshal & Manges LLP
New York, NY

Robert A. Greenfield, Esq.
Stutman, Treister & Glatt, Prof. Corp.
Los Angeles, CA

Hon. Allan L. Gropper
U.S. Bankruptcy Court
New York, NY

Nell Hennessy, Esq.
Fiduciary Counselors Inc.
Washington, D.C.

Hon. Barbara J. Houser
U.S. Bankruptcy Court
Dallas, TX

Marshall S. Huebner, Esq.
Davis Polk & Wardwell
New York, NY

Prof. Melissa B. Jacoby
Univ. of North Carolina Law School
Chapel Hill, NC

Carl M. Jenks, Esq.
Jones Day
Cleveland, OH

*John J. Jerome, Esq.
Saul Ewing LLP
New York, NY

Richardo I. Kilpatrick, Esq.
Kilpatrick and Associates, P.C.
Auburn Hills, MI

Prof. Kenneth N. Klee
UCLA School of Law
Los Angeles, CA

David A. Lander, Esq.
Thompson Coburn LLP
St. Louis, MO

Jonathan M. Landers, Esq.
Milberg LLC
New York, NY

*Hon. Joe Lee
U.S. Bankruptcy Court
Lexington, K'Y

E. Bruce Leonard, Esq.
Cassels Brock & Blackwell LLP
Toronto, Ontario, Canada

Marc A. Levinson, Esq.
Orrick, Herington & Sutcliffe LLP
Sacramento, CA

Hon. Keith Lundin
U.S. Bankruptcy Court
Nashville, TN

Ralph R. Mabey, Esq.
Stutman, Treister & Glatt, Prof. Corp.
Salt Lake City, UT

*Morris W. Macey, Esq.
Macey, Wilensky, Kessler,
Howick & Westfall
Atlanta, GA

Prof. Ronald J. Mann
Columbia Law School
New York, NY

Hon. Bruce A. Markell
U.S. Bankruptcy Court
Las Vegas, NV

Thomas Moers Mayer, Esq.
Kramer Levin Naftalis & Frankel LLP
New York, NY

*Harvey R. Miller, Esq.
Weil, Gotshal & Manges
New York, NY

Herbert P. Minkel, Jr., Esq.
New York, NY

Prof. Jeffrey W. Morris
University of Dayton School of Law
Dayton, OH

Prof. Edward R. Morrison
Columbia Law School

New York, NY

*Gerald F. Munitz, Esq.
Butler Rubin Saltarelli & Boyd
Chicago, IL

Harold S. Novikoff, Esq.
Wachtell, Lipton, Rosen & Katz
New York, NY

Isaac M. Pachulski, Esq.

Stutman Treister & Glatt, Prof. Corp.

Los Angeles, CA

Prof. Randal C. Picker
University of Chicago Law School
Chicago, IL

Prof. Katherine M. Porter

The University of lowa, College of Law

Iowa City, IA

John Rao
National Consumer Law Center
Boston, MA

Hon. Mary Davies Scott (retired)
Langley, WA

Raymond L. Shapiro, Esq.
Blank Rome, LLP
Philadelphia, PA

*Myron M. Sheinfeld, Esq.
King & Spalding LLP
Houston, TX

Hon. A. Thomas Small
U.S. Bankruptcy Court
Raleigh, NC

Edwin E. Smith, Esq.
Bingham McCutchen LLP
Boston, MA

Gerald K. Smith, Esq.
Lewis and Roca LLP
Phoenix, AZ

Henry J. Sommer, Esq.
Philadelphia, PA

Richard S. Toder, Esq.
Morgan, Lewis & Bockius LLP
New York, NY

*J. Ronald Trost, Esq.
Vinson & Elkins, LLP
New York, NY

Jane L. Vris, Esq.
Vinson & Elkins, LLP
New York, NY

Prof. Elizabeth Warren
Harvard Law School
Cambridge, MA

Hon. Eugene R. Wedoff

U.S. Bankruptcy Court

Chicago, IL

Prof. Jay Lawrence Westbrook

University of Texas School of Law
Austin, TX

Robert J. White, Esq.
Los Angeles, CA
Brady C. Williamson, Esq.

Godfrey & Kahn, S.C.
Madison, WI

* Senior Conferees

12/7/09



APPENDIX "B"




OFFICERS
Chair

DONALD 5, BERNSTEIN
Vice Chair
RICHARD LEVIN

Secretary
K. JOHN SHAFFER

Treasurer
R. PATRICK VANCE

CONFEREES
PAUL H. ASOFSKY

PROF. DOUGLAS G. BAIRD
R. NEAL BATSON
MICHAEL ST. PATRICK BAXTER
H. BRUCE BERNSTEIN
RICHARD F. BROUDE

HoN. LEIF M. CLARK
MICHAEL I. CRAMES
PROF. DAVID G. EPSTEIN
CHAIM J. FORTGANG
PROF. 8. ELIZABETH GIBSON
DANIEL M. GLOSBAND
MARCIA L. GOLDSTEIN
ROBERT A. GREENFIELD
HON. Arran L. GROPPER
NELL HENNESSY

HON. BARBARA ). HOUSER
MARSHALL S. HUEBNER
PROYF. MELISSA B. JACOBY
CARLM. JENKS

PrOF. KENNETILN. KLGE
DAVID A, LANDER
JONATIZAN M. LANDERS
HON. JOE LEE

E. BRUCE LEONARD
MARC A. LEVINSON

HON. KEITH LUNDIN

Hon. RaiPHR. MABEY
MORRIS W. MACEY

PROF. RONALD J. MANN
HON. BRUCE A. MARKELL
HON. ROBERT D. MARTIN
HARVEY R. MILLER
HERBERT P. MINKEL, JR.
PROF. JEFFREY W. MORRIS
PROF. EDWARD R. MORRISON
GERALD F. MUNITZ
PATRICK A. MURPHY
SALLY SCHULTZ NEELY
HAROLD 8. NOVIKOFF
IsAAC M. PACHULSKI
PROF. RANDAL C. PICKER
PROF. ALAN N. RESNICK
HON. MARY DAVIES SCOTT
RAYMOND L. SHAPIRO
MYRON M. SHEINFELD
HON, A, THOMAS SMALL
Eowm E, SMITH

GERALD K. SMITH

HENRY J. SOMMER
RICHARD §. TODER

). RONALD TROST

JANE L. VRIS

PROY. ELIZABETH WARREN
HON. EUGENE R. WEDOFF
PROF. JAY L. WESTBROOK.
ROBERT ], WHITE

BRADY . WILLIAMSON

EMERITUS
HERBERT H. ANDERSON
JOLIN A. BARRETT

HON, GEORGE BRODY
STEPHENH. CASE

Hon. DavID COAR
RONALD DEKOVEN
MURRAY DRABKIN

DEAN M. GanDY

HON. ROBERT E. GINSBERG
GLORGE A. HAHN

JOUMN J. JEROME

HoN. HERBERT KATZ
PROF. FRANK R. KENNEDY
LEONARD M. ROSEN
BERNARD SHAFIRO
TAWRENCE K. SNIDER
GEORGE M. TREISTER.
JOEL B. ZWEIBEL

ADMINISTRATIVE OFFICE
SUZANNE ARMSTRONG BINGHAM
ARMSTRONG & ASSCCIATES

NATIONAL BANKRUPTCY CONFERENCE
A Voluntary Organization Composed of Persons Interested in the
Improvement of the Bankruptcy Code and Its Administration

September 22, 2008

Advisory Committee on Bankruptcy Rules

c/o Peter G. McCabe, Secretary

Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, DC 20544

Re: Comments on Federal Rule of Bankruptcy Procedure 2019
To the Members of the Advisory Committee:

I write on behalf of the National Bankruptcy Conference (the "Conference"). We
understand that the Loan Syndications and Trading Association (LSTA) and the Securities
Industry and Financial Markets Association (SIFMA) have requested that Bankruptcy Rule
2019 be repealed. The Conference opposes repeal and urges the Committee to carefully
consider the ramifications of repealing the Rule before acting on the LSTA/SIFMA's request.

During the past year, the NBC has been reviewing the overall plan negotiation and
approval process in light of today's highly complex capital structures. One of the issues we
have identified as potentially affecting plan outcomes is cross-voting. Cross-voting occurs
when one holder {or a related party) holds debt or securities in different parts of the capital
structure and votes against the remaining holders' interests in one class to further its interest in
another class. The Conference has been considering recomumendations to modify section
1126(¢) of the Bankruptey Code to deal with this and other potential conflicts of interest. It is
also considering recommendations to modify Rule 2019 to require adequate disclosure,
possibly broadening it in certain respects, while limiting or eliminating some disclosures. For
example, the Conference is currently considering whether the Rule should be amended to
require members of official committees appointed under sections 1102 and 1114 of the Code to
disclose their holdings or whether all creditors should be required to disclose their holdings
when they file pleadings or vote on a plan. The Conference is also considering what
disclosures should be made under the Rule, including whether it might make sense to abridge or
eliminate certain disclosures required under the current Rule. We will be discussing all of these
issues at our meeting in Washington, DC on October 23rd and 24th and intend to update the
Advisory Committee with our conclusions shortly thereafter.

We strongly urge the Committee to allow for further study of Rule 2019. Its substance
has been part of the bankruptcy law since 1938 and should not be repealed without considerable
thought given to the reasons and consequerces.

The Conference appreciates your consideration of our views.

Very truly yours,
/s/ Richard Levin

Richard Levin
Vice-Chair

PMB 124, 10332 MAIN STREET » FAIRFAX, VA 22030-2410 « TEL: 703-273-4918 « FAX: 703-802-0207
E-mail: info@nbconf.org - Website: www.nationalbankruptcyconference.org
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An attorney for creditors or stockholders shall not be heard

unless he has first filed with the court a statement setting

forth the names and addresses of such creditors or

stockholders, the nature and amounts of their claims or
stock, and the time of acquisition thereof, except as to i
claims or stock alleged to have been acquired more than :
one year prior to the filing of the petition.

Bankruptcy Act § 210, former 11 U.S.C. § 610. Rule 2019 imposes similar requirements
on attorneys under the rubric of "any entity . . . representing more than one creditor or
equity security holder . . ."

Those advocating the repeal of Rule 2019 with respect to holders of
financial interests have overlooked its equally important role in monitoring and
regulating the conduct of attorneys. For example, the disclosure required by Rule 2019
may assist the court in addressing (and enforcing) the ethical obligations of counsel who
represents multiple stakeholders with potentially conflicting interests in a bankruptcy
case. See In re Oklahoma P.A.C. First Ltd. Partnership, 122 B.R. 387, 393 (Bankr.
D.Ariz. 1990) ("Moreover, the court should also play a role in ensuring that lawyers
adhere to certain ethical standards. Bankruptcy Rule 2019 was designed for such a
purpose.”).

Similarly, Rule 2019 may assist the court in regulating the conduct of
counsel who purport to have the right to vote hundreds (or even thousands) of claims.
For example, in Barron & Budd P.C. v. Unsecured Asbestos Claimants Comm., 321 B.R.
147 (D.N.J. 2005), the District Court affirmed an order of the Bankruptcy Court directing
 various asbestos law firms that represented multiple claimants and asserted the right to

vote their claims to include in their Rule 2019 Statements:

helder of such claims or stock acquired them at least one year before the filing
of the petition or with a showing of the times of acquisition thereof.
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a list and detailed explanation of any type of co-counsel,
consultant or fee-sharing relationships and arrangements
whatsoever, in connection with this bankruptcy case or
claims against any of the Debtors, and attachment of copies
of any documents that were signed in conjunction with
creating that relationship or arrangement . . .

Id. at 154.

In affirming the Bankruptcy Court, the District Court characterized Rule

2019 as a disclosure provision:

designed to ensure that lawyers involved in the Chapter 11 reorganization
process adhere to certain ethical standards and approach all reorganization
related matters openly and subject to the scrutiny of the court. See, e.g., In
re the Muralo Co. Inc., 295 B.R. 512, 524 (Bankr. D.N.J. 2003) (Rule
2019 "is designed to foster the goal of reorganization plans which deal
fairly with creditors and which are arrived at openly."); In re Oklahoma
P.A.C., 122 B.R. 387, 392-393 (Bankr. D. Ariz. 1990) (same); CF
Holding, 145 B.R. at 126 (The "purpose of Rule 2019 is to further the
Bankruptcy Code's goal of complete disclosure during the business
reorganization process."}; In re F&C Int'l, Inc., 1994 Bankr. LEXIS 274,
(Bankr. S.D. Ohio 1994) (Absent compliance with Rule 2019, there is a
danger that "parties purporting to act on another's behalf may not be
authorized to do so and may receive distributions to which they are not

entitled.").
Id. at 166 (emphasis added).

In the District Court's view, the required Rule 2019 disclosures bore on the
overall faimess of a plan. Among other things, the District Court noted: (i) evidence that
two law firms which, together, purported to "speak for" over 75% of all asbestos
claimants might not in fact "represent” those claimants in the traditional sense of an
attorney-client relationship but, rather, may have represented other attorneys who, in turn,
represented the individual claimants (id. at 160); (i1} the Bankruptcy Court's concern that
many of the creditors purportedly represented by counsel who claimed the right to vote

their claims had never seen a copy of the chapter 11 disclosure statement and, for all the



Court knew, had absolutely no idea how their claims would be treated under the plan (id.
at 166); (iii) the appropriateness of applying Rule 2019 "to prevent conflicts of interest
among creditors' counsel from undermining the fairness of the Plan" (id. at 167); and
(iv) disclosures by some non-Appellant law firms revealing that "some attorneys with an
inventory of claims in this bankruptcy share as much as one-third of their fees with
members of the prepetition committee, who are also Appellants in this case." /d. at 167,
169.

In sum, as illustrated by Baron & Budd, Rule 2019 is a disclosure rule that
serves to assist the Bankruptcy Court in monitoring and regulating the conduct of counsel
who purports to speak and act for multiple parties. There is no reason to deprive the
Court of this tool.

Of course, the other major purpose of Rule 2019 (and its predecessors) is
to require transparency on the part of committees and similar creditor and equity holder

groups that purport to represent the interests of a class, and not just to speak for the

interests of individual stakeholders who jointly retain counsel. That purpose is as valid
now as it was 70 years ago. Once a group of creditors or equity holders elects to seek
greater credibility by portraying themselves as an "ad hoc committee” that is looking out
for the economic interests of a class of claims or interests, rather than merely the
parochial interests of individual members, greater transparency on their part is
appropriate because of the greater credibility and influence they seck by acting as a
"committee." Cf. In ré Northwest Airfines, 363 B.R. at 704 (noting that Rule 2019

"requires" unofficial committees that play a significant public role in reorganization



procecdings and enjoy a level of credibility and influence consonant with group status to
file a statement containing certain information") (emphasis added).
As explained by the Bankruptcy Court in Northwest Airlines:

Ad hoc or official committees play an important role in
reorganization cases. By appearing as a "committee" of
shareholders, the members purport to speak for a group and
implicitly ask the court and other parties to give their
positions a degree of credibility appropriate to a unified
group with large holdings. Moreover, the Bankruptcy Code
specifically provides for the possibility of the grant of
compensation to "a committee representing creditors or
equity security holders other than a committee appointed
under section 1102 of this title [an official committee], in
making a substantial contribution in a case under chapter 9
or 11 of this title." 11 U.S.C. § 503(b)(3)(D). A committee
purporting to speak for a group obviocusly has a better
chance of meeting the "substantial contribution" test than
an individual, as a single creditor or shareholder is often
met with the argument that it was merely acting in its own
self-interest and was not making a "substantial
contribution" for purposes of § 503(b)(3) . ..

In re Northwest Airlines, 363 B.R. 701, 703 (Bankr. S.D.N.Y. 2007) (citations omitted).

When "ad hoc" and "unofficial" committees seek greater credibility and
influence by styling themselves as such and claiming to act for the benefit of a larger
group, it is appropriate to require greater disclosure of the actual economic interests of
their members in and relating to the debtor, so that the Court and parties in interest can
understand their motives and verify whether their economic interests are aligned with
those of the larger group for whom they purport to speak:

[T]he other [stakeholders] have a right to information as to
Committee member purchases and sales so that they can
make an informed decision whether this Committee will
represent their interests or whether they should consider
forming a more broadly-based committee of their own. It
also gives all parties a better ability to guage the credibility
of an important group that has chosen to appear in a
bankruptcy case and play a major role,

7



Id. at 709.

In sum, the self-reporting function of Rule 2019 continues to provide a
useful mechanism to assist the court and parties in interest in dealing with "unofficial”
creditor groups who seek enhanced credibility by styling themselves as such.

2. Recommended Amendments To Rule 2019.

a. Rule 2019 Should Be Amended to Require the Disclosure of the
Holdings of Individual Creditors and Equity Holders Who Appear
In a Case.

In their memorandum dated November 20, 2007, the LSTA and SIFMA
note that:

If the information required by Rule 2019 were truly
important to bankruptcy reorganizations, it would be
required of all active participants and not merely those who
form ad hoc committees. Rule 2019 in its current form is
therefore irrational because it only requires such
purportedly important information from ad hoc committee
members. The primary explanation for this lies in
bankruptcy history which varies dramatically from present
bankruptcy practices. In light of that disparity, the Rule is
irrational, because it is under-inclusive and does not apply
to investors who are not members of ad koc committees but
who may nonetheless pursue the same strategies the Rule
ostensibly deters. '

LSTA/SIFMA Memorandum at 15.
They further argue that:

To the extent that Rule 2019 provides the court and the
debtor with an understanding of the motives of participants
in the process, it is under-inclusive, because it does not
require disclosure from all participants, just from ad hoc
committees. Therefore, if transparency truly allows the
court and the debtor to "root out" investors who act in bad
faith or to uncover conflicts of interest between committee
members and their representatives, then the Rule should
apply egually to all participants in a bankruptcy case and
not just to members of ad hoc committees.



LSTA/SIFMA Memorandum, at 17. To support their point, the LSTA/SIFMA cite some
examples of situations where the "wrongdoers" were individual creditors.

The Conference has considered this issue and agrees that Rule 2019 is
underinclusive. The solution to this shortcoming is not, however, to abolish a Rule that
has important disclosure and prophylactic purposes, but to broaden it to require the
disclosure of holdings by individual creditors and equity holders who participate in a
reorganization case (regardless of whether they are part of a "group”, "consortium" or
"committee” or have jointly retained counsel), without requiring the disclosure of the
purchase price paid for claims or interests or the time of their acquisition (from which
their purchase price may often be derived). Where an individual creditor or equity holder
appears in a case to seck relief from the Court or oppose relief sought by others, the Court
is entitled to know the nature of the creditor's (or equity holder's) actual economic interest
that motivates the creditor's (or equity holder's) position, particularly since much of what
comes before the Court involves the exercise of discretion. Such disclosure will reduce
the likelihood that a "hidden agenda” stays hidden, and would not be unduly burdensome

(about one paragraph of a pleading).

b. Rule 2019 Should Be Amended to Require Public Disclosure By
Members of Official Committees as Well as Ad Hoe Committees.

Rule 2019 specifically excludes from its disclosure requirements "a
committee appointed pursuant to § 1102 or 1114 of the Code," i.e., official creditors and
equity holders committees. Although members of official committecs appointed by the
United States Trustee are required to make various private disclosures to the U.S.
Trustee, that information is not made public; there is no required public disclosure of

official committee members' holdings or actual economic interests in the case.





